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SESSION 2010-11


LEGISLATIVE REFORM (EPPING FOREST) ORDER 2011

RESPONSE TO REPRESENTATIONS

ON BEHALF OF SAVE WANSTEAD FLATS
1. In her representations to the Committee ("the Representations Document"), the Secretary of State accepts that your Petitioner has locus standi to petition against the Order.  The Secretary of State focuses instead on paragraph 6 of Standing Order 216 concluding that there ought to be no further inquiry by a Select Committee.  As locus standi has not been disputed, your Petitioner will now limit its further response to demonstrating why the Secretary of State’s arguments relating to paragraph 6 of Standing Order 216 are flawed.

SUBSTANTIAL GROUNDS OF COMPLAINT (SO 216(6)(a))
Precedent for Encroachment on Wanstead Flats

2. The Secretary of State contends that fears that a precedent might be set for future development are not germane to the subject matter of the LRO.  However, it is the Secretary of State herself (along with the MPS) who has sought to reassure the public from the outset that there would be no danger of a precedent if the Order was approved.  

3. Indeed, two of the three questions posed in the Consultation Document set out to persuade the public that no precedent would be set.  The first question asked " … do you agree that a Legislative Reform Order is the best way to amend the Epping Forest Act 1878 in order to allow a one-off, time specific temporary construction on a small part of Wanstead Flats?".  The second question asked "Do you agree that specific provision which is time and purpose limited to the 2012 Games is the best of the three options set out on page 9". 
4. The Secretary of State cannot offer these reassurances and then, when concerns are raised, argue that the issue is irrelevant.  No doubt it is because there are these fears that the Secretary of State has gone to such lengths to focus on the temporary nature of the Order.  


5. Sadly, the fear of a precedent being set is not misguided: anybody in the future who wishes to obtain an LRO in similar circumstances would be able to defeat the preconditions in s3(2)(d) and (e) of the 2006 Act far more easily if they were able to demonstrate that the necessary protection contained within the 1878 Act and the rights of commoners of Epping Forest had been set aside once before.  That similar requests will be received in the future is likely given that the Olympic Stadium will be used for major events once the Olympic Games are concluded.

6. If however, the Secretary of State is correct that the issue of precedent plays no part in the LRO, it is not clear why she then argues the alternative case at paragraph 15 of the Representations Document that developments within Epping Forest have been authorised previously in the public interest?  In response to that contention, your Petitioner would merely repeat that all previous developments were approved following passage through Parliament which requires far greater scrutiny than the LRO process demands.  
7. Further, given that the Secretary of State’s proposal cannot be enacted using the City of London Corporation’s existing powers, the Order would set a benchmark if enacted.  As explained by the City of London Corporation Epping Forest and Commons Committee at their meeting on 10 January 2011:

"The Conservators do have the power to enclose parts of Epping Forest, and to erect structures etc. for certain purposes. … However all of the available powers relate to recreation, or the enjoyment of, or good management of, the Forest itself.  There is no power which would enable the Conservators to consent to the establishment of facilities in the Forest for the policing of events elsewhere."  


8. The Acts of Parliament identified by the Secretary of State at paragraph 15 have been enacted using existing powers of the City of London Corporation.  Your Petitioner finds the comments by the Secretary of State at paragraph 15 to be misleading and contends that there is an issue of precedent which requires discussion.

Scale of Opposition

9. The Secretary of State's submissions under this heading are incorrect.  Firstly, the Secretary of State's proposals do not affect the total number of residents living in Forest Gate, Manor Park, Leyton and Leytonstone if that is what the Secretary of State is suggesting.  Your Petitioner has never contended, for example, that somebody living close to Manor Park railway station or Leyton station would be affected in the same way as somebody living within, say, a 1 km radius of the Fairground Site.  It is therefore erroneous to use the total estimated populations of the areas which the Secretary of State has identified.

10. Secondly, both Newham Council and Waltham Forest Council have lodged petitions with the Committee.  Those petitions have been lodged on behalf of the residents in those boroughs.

11. Thirdly, your Petitioner represents the views of at least 1800 residents (the number of signatories to the petition deposited by your Petitioner with Redbridge Council).  Your Petitioner's petition to the Committee was submitted on behalf of these residents.

12. Fourthly, only those petitions received by Redbridge Council which contain more than 1500 signatures are debated by the full Council.  This means that the issue raised in the petition will be discussed at a meeting which all councillors can attend.  Redbridge Council therefore considers that any issue which attracts more than 1500 signatures is important enough to require special treatment.  Your Petitioner's petition to Redbridge Council contained more than 1800 signatures.

13. Fifthly, the Secretary of State cannot use the failure to consult adequately to her advantage in contending that few people have objected to the proposal.  No resident was informed of the date that the Consultation Document was to be published and no effort was made following publication to bring the document to the attention of residents (your Petitioner does not accept that publication of the document on the Home Office website is sufficient notice).  

14. Next, whilst the number of objections to an issue is an indication of whether an issue is controversial, it is not the only indication.  The strength of the objections is also an indication.  Your Petitioner would contend that the vast majority of those people who it has been able to make aware of this issue feel very strongly that the proposal is wrong.

15. Further, a proposal can be highly controversial simply by virtue of what it seeks to do.  Here, an attempt is being made to circumvent a clearly worded Act protecting Epping Forest using a legislative reform order which has never been used previously for anything controversial.  Your Petitioner does not know of any previous legislative reform order consultations which have resulted in a similar number of objections as in this case especially given that this is only a local issue.

16. Finally, it is worth referring to the minutes of the City of London Corporation Epping Forest and Commons Committee meeting of 11 January 2010 which records that:

"A Member regretted that the Metropolitan Police had not put more effort into investigating other sites before settling on Wanstead Flats, as there would be sizeable and vociferous local objection to this proposal".  

Clearly, the City of London Corporation were alive to the fact that this proposal would be highly controversial.

MATTERS COMPLAINED OF HAVE BEEN INQUIRED INTO (SO216(6)(b))

17. The Secretary of State asserts that her proposal has already been considered by Redbridge Council as part of the planning application and ought not to be considered again.  This assertion is incorrect and, indeed, demonstrates naivety.  It is based on an assumption that Redbridge Council reached their decision to approve the planning application using the same criteria as the Committee will be using to determine the LRO application.  Your Petitioner will demonstrate below that the criteria differ extensively.  It is further assumed that Redbridge Council have considered the matter objectively.  Your Petitioner will contend that this may not have been the case.

18. The record of how Redbridge Council reached their decision is contained within the minutes of the Regulatory Committee meeting of 24 February 2011 which the Secretary of State appended to her Representations Document.  Pages 22-27 of the minutes summarise the evidence presented in support of the planning application; pages 27-32 summarise the responses received; pages 32-37 justify how the decision by the Regulatory Committee was reached; and pages 37-39 set out the Regulatory Committee’s recommendations.  It is the information contained at pages 32-37 which is most helpful as it sets out what led to the eventual decision being made.

Site Selection

19. At paragraph 27 of the Representations Document, the Secretary of State asserts that site selection was one of the matters considered by Redbridge Council when granting planning permission.  The Secretary of State’s assertion is incorrect.  As the Regulatory Committee state at page 33 of the minutes, "Whether or not other sites would also be capable of accommodating Muster, Briefing and Deployment Centre does not constitute a reason to refuse this application if it is considered that no harm arises from the current proposal."  Clearly, Redbridge Council did not consider the Site Selection document.  

20. However, the Site Selection document would be important to the Committee because one of the criteria for obtaining an LRO is that there is no non-legislative option available (s3(2)(a) of the 2006 Act).  As your Petitioner has previously contended, the most obvious non-legislative option is to find another site.

Design-Related issues

21. At paragraph 28 of the Representations Document, the Secretary of State states that design was one of the matters considered by Redbridge Council when granting planning permission.  This is misleading.  The Regulatory Committee’s minutes state at page 34 that "Proposed centre will be visible to users of Wanstead Flats and will enclose previously open space. … In this instance, temporary visual impact of proposal considered acceptable."  

22. The Regulatory Committee did not state that there would be no visual impact but rather that such loss of view could be ignored because it was temporary.  Whilst Redbridge Council may be able to reach that conclusion under planning legislation, the Committee will be influenced by differing considerations such as the provisions of the 1878 Act (which Redbridge Council do not need to take account of) and, in particular, the protection offered by s7 of the 1878 Act.

23. The Committee should also be aware that Redbridge Council's decision was made on the understanding that "Temporary structures themselves do not require planning permission if they are in connection to operations at the land they are situated on and they are removed once the operation is no longer necessary and the land is returned to its previous state.  In this instance, it is the use of the land that requires permission." (page 37 of the Regulatory Committee minutes).  

It is therefore not at all certain that Redbridge Council did (or even needed to) consider issues of design in reaching their decision to grant planning permission. 

Detrimental Impact on the Plantation

24. In response to paragraph 30 of the Representations Document, there is no evidence that the Habitat Survey did take into account the area of land known as the Plantation.  This area of land is not specifically mentioned in the document and there is a realistic possibility that it was not taken into account. 

25. Regarding the response from Natural England, it is made clear on their website that they are "the government's advisor on the natural environment" and, more specifically, a non-departmental public body of the government department, Defra.  They cannot therefore be truly independent as regards this proposal and your Petitioner would urge the Committee to exercise caution before placing any reliance on their response to the planning application.  

Loss of Open Space for Recreational Activities

26. Whilst this is an issue which may have been considered by Redbridge Council as part of the planning application, your Petitioner would contend that it requires further consideration by the Committee in light of the requirements of the 1878 Act.  The Secretary of State refers to Planning Condition 13 at paragraph 32 of the Representations Document.  However your Petitioner does not understand the relevance of this condition to the issue of the loss of open space.

Noise

27. By way of clarification of the comments made at paragraph 35 of the Representations Document, your Petitioner did not present any formal response to the planning application for reasons which will be explained below.  Your Petitioner merely submitted a signed petition.  

28. Secondly, Redbridge Council has not commented on the effect on noise output were there to be an emergency resulting in sirens being sounded.  Therefore, this aspect of the noise document has not been considered or dealt with by way of a condition and the issue remains free for consideration by the Committee.

Ecological Impact

29. In response to the Secretary of State’s comments at paragraph 39 of the Representations Document, your Petitioner would merely contend that whilst Redbridge Council may choose to unquestioningly accept the conclusions of the Habitat Report, the protection offered by s7 of the 1878 Act means that evidence rebutting the Habitat Report ought to be more carefully considered by the Committee before the Order is approved.

Objectivity of Redbridge Council

30. The residents affected by the Order live in one of three boroughs adjacent to Wanstead Flats: the London Boroughs of Newham (to the south of the Site), Waltham Forest (to the west of the Site) and Redbridge (to the north of the site).  The majority of residents affected live in either the London Borough of Newham or Waltham Forest.  For those few residents in Redbridge living adjacent to Wanstead Flats, Wanstead Park lies to their immediate north.  They are therefore far less inconvenienced by the Order than the residents living in Newham or Waltham Forest.  This is demonstrated by the fact that very few of the responses to the planning application were from Redbridge residents.

31. The reason why your Petitioner highlights this is to question whether Redbridge Council was really interested in how this proposal would affect residents living outside of its own borough.  It is naïve of the Secretary of State to assume that Redbridge Council would have dealt with all objections equally.  The councillors of Redbridge Council are directly elected by the residents living in that borough and are accountable to those residents.  Whilst planning legislation may require that Redbridge Council considers objections from all affected residents in equal measure, the reality is that residents outside of Redbridge have no means of holding the Council accountable.  The only recourse would be to judicially review the planning decision which your Petitioner does not have the funds to do.  
32. The Secretary of State may wonder what grounds your Petitioner has to cast these serious aspersions on the neutrality of Redbridge Council.  At the question and answer session which took place in Forest Gate (Newham) on 6 October 2010, repeated assurances were given by the representatives of the City of London Corporation and the MPS that once a planning application had been submitted for the MBDC in Wanstead Flats, this would be widely publicised so that local people, particularly those living close to the site, would have an opportunity to comment.  

33. However, following the submission of the planning application by the MPS, the case officer dealing with the application at Redbridge Council wrote to a member of your Petitioner as follows:

"I am writing to advice you that, contrary to my earlier advice to you, and given the vast number of households located within a radius of 800m of the application site, we will not be writing directly on this matter to households located outside of the London Borough of Redbridge boundaries."


34. It was only after Newham Council complained to Redbridge Council that the correct consultation procedures had not been followed and that all affected Newham residents should have been sent a formal notification letter in the same way that affected Redbridge residents had been, that Redbridge Council relented and consulted outside of its boundaries.

35. Your Petitioner contends that this clear failure by Redbridge Council to consult of its own accord with residents outside of Redbridge demonstrates that Redbridge Council must have felt it owed no duty to residents outside of its boundaries and that this apathy may well have carried over to the decision making process.  Consequently, your Petitioner considers that the Committee should not be prevented from re-examining issues which Redbridge Council may have already considered given that Redbridge Council have already demonstrated their partiality.

36. Finally, for the sake of completeness, the Committee should be aware that, even after relenting, Redbridge Council did not send formal notifications of the planning permission to roads within a 800m radius of the Fairground Site.  It is not clear exactly which roads received formal notices but it appears to have been those roads immediately adjacent to the Fairground Site.  It is therefore unclear whether Redbridge Council have in fact acted in line with planning legislation.  Contrary to the assurances given by the City of London Corporation and the MPS at the October meeting, it was left to your Petitioner to advise local residents (as far as they were able to) that a planning application had been laid and how they could respond to it.

PETITIONERS' MISSED OPPORTUNITIES TO MAKE COMPLAINT (SO216(6)(c))

37. Your Petitioner wishes to clarify some points which the Secretary of State has made under this heading in her Representations Document.  Firstly, your Petitioner did not make any representations to Redbridge Council in response to the planning application.  Your Petitioner merely submitted a petition signed by over 1800 residents.  

38. Secondly, your Petitioner made a conscious decision not to submit a formal response in its own name to Redbridge Council.  This was based on the belief that, in relation to planning matters, only residents at fixed addresses within the locality would have their responses considered.  This belief was based in part on the fact that your Petitioner did not receive a formal notification letter from Redbridge Council about the planning application.  Instead, your Petitioner encouraged its members to submit responses in their own names.  Attached at Appendix 1 is a copy of the response to the planning application submitted by a member of your Petitioner's Steering Committee. 

39. Consequently your Petitioner disputes any suggestion that it did not avail itself of the opportunity to object at any stage.

40. Thirdly, in response to the Secretary of State's assertion at paragraph 42 of the Representations Document that the planning application was extensively consulted upon, your Petitioner would contend that the Secretary of State is very much mistaken.  Very little of the information contained with the various planning documents was detailed by the MPS or the City of London Corporation prior to the planning application being made.  Indeed, the only people who were informed that the planning application was even open for comment were those people who had been sent formal notification letters by Redbridge Council or who had contacted the Council themselves for information.

FURTHER INQUIRY (SO216(6)(d))

41. The Secretary of State contends that deficiencies in consultation and issues arising from s3 of the 2006 Act are matters for the Court and not for the Select Committee.  In response, your Petitioner would direct the Secretary of State to the last case which the Committee heard being the West Northamptonshire Development Corporation (Area and Constitution) Order 2004.  The Special Report of the Select Committee in that case was published on 17 November 2004 and paragraphs 13-19 of that Report set out the Select Committee's opinion.  At paragraph 14, the Select Committee state:

"… we consider that the consultation on the UDC to date has been inadequate."  

Clearly, the Secretary of State is mistaken in her argument and the Committee is able to comment on matters of consultation.  

42. If the Committee is able to comment on the adequacy of the consultation process, it is unclear why the Committee would not be able to comment on other requirements of the 2006 Act including the preconditions in s3 and issues of vires, procedural irregularity and reasonableness.  Although the Delegated Powers and Regulatory Reform Committee (“DPRR”) and the Regulatory Reform Committee (“RRC”) are tasked with assessing the legality of the Order, they can only do so based on the Secretary of State's documents.  They will not have had access to all the petitions submitted to the Committee and may be unaware of matters which would dictate whether the Order ought to be made or not.  

43. For example, the DPRR and RRC may not appreciate that it is a private company, LOCOG, which is responsible for policing the Olympic Park (as far as your Petitioner is aware) and that LOCOG receives its own funding.  If this is the case, then on the question of efficiency, it becomes less clear why it is more efficient for the Secretary of State to base its policing operations at Wanstead Flats rather than, say, the Excel centre or Victoria Park.  It calls into question the MPS' criterion that the site for the MBDC must be 1km away from the Olympic Park.  It further calls into question criteria such as the need for the site to be within walking distance for horses from the Olympic Park.  These are issues which can be debated at a Committee hearing.  It is not clear that the DPRR and RRC would be alert to these points.

44. Finally, on the subject of the West Northamptonshire Development Corporation (Area and Constitution) Order 2004, it is worth referring to paragraph 17 of the Select Committee's Special Report of 17 November 2004 which reports that the Select Committee were persuaded to approve that Order "in the light of the support given to the proposed UDC by the four democratically accountable local authorities affected by the Order".  

45. Your Petitioner would contrast this with the case at hand where, of the three local authorities affected, the two with the most affected residents have objected even though these same two boroughs are two of the six Olympic host boroughs and therefore generally in support of the Olympic Games.  Redbridge Council, which is not an Olympic host borough, does not have any financial or political interest in the Secretary of State's proposal as it is neither responsible for upkeep of the Fairground Site nor are its residents particularly affected.

CONCLUSION

46. In light of the serious questions which arise out of the Secretary of State's case, your Petitioner considers that the most appropriate way forward is for the Committee to recommend the referral of this matter to the Select Committee.  Contrary to the Secretary of State’s assertion at paragraph 46 of the Representations Document, were the Committee to make such a recommendation, your Petitioner contends that she should not have the right as a matter of course to make further representations.

Mr Kevin Mansell
Agent
9 May 2011
